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1. This case involves grievances about two disciplinary suspensions followed by 

the discharge of the Grievor.  She was employed as a Dietician with the 

Department of Public Health since 2003.  Before the hearing commenced, the 

Grievor hired her own lawyer, Mr. Randy Ai, who advised the Union, the 

Employer and this Arbitrator that the Grievor had retained him to attend the 

hearing as her “observer.”  The Employer objected to Mr. Ai‟s attendance at 

the hearing.  Accordingly, submissions were received before the merits of the 

case were addressed. This Preliminary Award deals only with the issue of Mr. 

Ai‟s presence at the hearing. 

 

2. Some chronological context is helpful to an understanding of the issue at 

hand. 

 October 25, 2012 - A 10-day suspension is issued to the Grievor. 

 October 29, 2012 - A grievance is filed regarding the 10-day 
suspension. 

 December 2, 2012 - The Grievor is suspended “pending 
investigation” until December 10, 2012. 

 December 11, 2012 - A discharge letter is issued to the Grievor.  

 December 11, 2012 - Grievances were filed challenging the 
suspension “pending investigation” and the discharge of the 
Grievor.  

 May 8, 2013 - The Grievor filed an Application to the Human Rights 
Tribunal of Ontario (HRTO) against the Employer and two members 
of management.  That application has been deferred by the HRTO 
pending the outcome of these proceedings. 

 The College of Dieticians of Ontario launched an investigation into 
the performance of Grievor‟s employment duties.  The College has 
deferred its own process pending the outcome of these 
proceedings. 

 

3. The Union is represented in this hearing by Mr. Doug Wray.  There is no 

suggestion that Mr. Wray cannot or will not represent the Union and the 

Grievor effectively and fully in these proceedings.  Further, there is no 

suggestion of any conflict between the interests of the Union and the Grievor.  

Mr. Wray has indicated that the Union intends to proceed with these 

grievances, challenging the discipline and adopting the allegations contained 

in the HRTO Application. 
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4. The Employer acknowledged that the particulars in the HRTO Application are 

intertwined factually and legally with the issues raised by the grievances.  

Accordingly, the parties agree that the Grievor‟s allegations of human rights 

violations are properly within the scope of this Arbitrator‟s jurisdiction over this 

case. 

 

5. Mr. Ai‟s retainer from the Grievor is restricted to him serving as her “observer” 

at this arbitration.  He was not involved in her filing of the HRTO Application, 

nor is he retained to represent her before the HRTO.  Prior to the 

commencement of this hearing, Mr. Ai wrote to the Employer and the Union 

offering to be bound by the following conditions in this hearing.  He offered: 

i) I shall not be making any submissions at the arbitration; 
ii) I shall not be advising the Union in any capacity; 
iii) I shall not be assisting any party at the arbitration; 
iv) I shall not keep notes of the arbitration proceedings and/or I shall 

destroy all notes; 
v) I shall not be interfering with or influencing the arbitration 

proceedings in any capacity; 
vi) I shall leave the room at the request of the parties, in situations 

where I am asked to do so; 
vii) I shall be respectful of the arbitration proceedings and the rights of 

the parties at all times; and 
viii) I shall adhere to any other reasonable requests by the parties. 
 

6. Despite these undertakings, the Employer objected to Mr. Ai being present 

and observing this hearing.   Several reasons were given for taking this 

position.  First, it was stressed that only the Union and the Employer are 

parties to grievance arbitration.  Second, it was pointed out that Mr. Wray 

could be expected to fully and effectively represent the Union and the Grievor.  

Third, the Employer voiced concern that Mr. Ai had represented other 

employees against the City regarding similar matters in the affected 

department and might represent others in future complaints.  This was said to 

be “intimidating” to the City‟s prospective witnesses.  It was also said that 

there could be potential “prejudice” to future proceedings if Mr. Ai is allowed 
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to observe witnesses and thereby “test-drive” or have a “dress rehearsal” of 

their testimony and cross-examination.  Further, it was submitted that there 

would be no value or benefit in allowing Mr. Ai to attend this hearing.  

Therefore, the City asked that he be prohibited from attending. 

 

7. In the alternative, the City reluctantly suggested that if Mr. Ai is allowed to be 

present at the hearing, he should also be subjected to the following conditions 

in addition to those he had already offered: 

 He should be required to abide by the rules of Professional Conduct in 
terms of communications with his client during her testimony, e.g. not 
discuss her evidence with her during the time she is on the stand or 
thereafter; 

 He should be required to abide by the same expectations as for a 
witness, e.g. not share or discuss his client‟s evidence with others who 
are not in the hearing room (e.g. his other clients who have a 
„community of interest‟ against the City and managerial staff); 

 He should be required to leave the room whenever human rights 
matters are being addressed, either in submissions or evidence; 

 He will return forthwith copies of any documents provided to him, 
which were part of the City‟s production in the arbitration. 

 

8. Mr. Ai responded to the City‟s concerns by trying to correct misconceptions 

and by clarifying his past and current roles.  He explained that the Grievor 

had not retained him when she filed her HRTO Application.  Further, he 

pointed out that while he did represent one other City employee with respect 

to a HRTO Application against the City involving the same Department and 

individuals named in the Grievor‟s application, Mr. Ai did not draft that 

Application.  His only role was to represent that client during the mediation 

that resolved that claim.  Mr. Ai indicated that he has no other clients with 

related claims against the City.  He also said that he understood that the 

Grievor retained him independently of the other client.  Further, he could 

envision no potential of overlap of the two cases, given that the previous 

matter was resolved by terms of a confidential settlement that he is 

professionally obligated to respect.  Therefore, Mr. Ai submitted that the City‟s 

concerns about his attendance being “intimidating” or “prejudicial were 
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“unfounded, speculative and not based in fact.”  Nevertheless, he offered to 

alleviate any of the City‟s persisting concerns by undertaking to abide by the 

conditions set out above, to refrain from taking notes, to keep any information 

he receives in “strict confidence” and/or return any documentation received to 

the City and to advise the City if and when he might be retained by anyone 

else with respect to a similar or related matter.  He stressed that the Grievor 

has simply retained him personally to serve as an “observer” on her behalf 

and that this is the only role that he is asking to fill at the hearing.  Further, he 

pointed out that he has no intention of interfering with this process.  

Recognizing that the arbitral case law addresses situations where grievors‟ 

personal representatives have disrupted or interfered with hearings, Mr. Ai 

suggested that his presence as an observer might facilitate the resolution of 

this matter. 

 

9. The Union indicated if Mr. Ai been was seeking party status at this hearing, 

the Union would have objected.  However, the Union stated that it has no 

objection to Mr. Ai being present at the hearing for the purpose he has 

identified.  The Union likened Mr. Ai‟s attendance at this hearing to the 

situation of a grievor who brings a spouse, a friend or a family member to the 

hearing for “emotional support”.  It was suggested that the Grievor and Mr. Ai 

need not “justify” why he is wanted as an observer any more than a party 

needs justify who they choose to be their observers or advisors.  It was said 

that it ought to be sufficient for the Grievor to be able to say that she wishes 

Mr. Ai to attend.  The Union asserted that as long as Mr. Ai‟s presence does 

not interfere with the hearing, he ought to be allowed to be present if and 

when the Grievor so wishes.   Further, it was argued that it is “unreasonable” 

for the City to suggest that Mr. Ai‟s ability to attend should be conditional on 

whether he has other clients or future clients with similar claims against this 

Employer.  Finally, the Union offered the following case law, submitting that it 

sets out the applicable principles and supports the presence of the Grievor‟s 

chosen observer: Toronto Star Ltd. and Toronto Newspaper Guild, [1976] 14 
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O.R. (2d) 278 (O.H.C.); Clarke Institute of Psychology v. O.N.A. (1995) 45 

L.A.C. (4th) 284 (Knopf); North Simcoe Hospital Alliance v. O.N.A. (2007) 165 

L.A.C. (4th) 60 (Knopf); Dough Delight Ltd. and Bakery, Confectionary and 

Tobacco Workers International, Local 181 (1998) 72 L.A.C. (4th)  24; 3M 

Canada Inc. v. CAW-Canada, Local 27 (Chapman) 64 L.A.C. (4th)  213 

(Knopf); Ryder Integrated Logistics v. CAW-Canada, Local 195 (2005) 147 

L.A.C. (4th) 348 (Rayner); Quality Meat Packers Ltd. and UFCW, Local 175 

(Nunes) [2013] 113 C.L.A.S 327 (Chauvin); Toronto Community Housing 

Corporation and Toronto Civic Employees Union (2008) 179 L.A.C. (4th) 208 

(Carrier). 

 

10. In response to these submissions, the City pointed out that in the HRTO 

Application of the person that Mr. Ai previously represented at the mediation, 

there was a reference to this Grievor and a comment about a future “group 

case” involving others against the same supervisory officer(s) and 

department.  This was said to indicate that future grievances and/or 

Applications may be intertwined with Mr. Ai.  It was suggested that this would 

“materially affect” the City‟s witnesses and their testimony in this case.  It was 

also submitted that this “cross pollination” could impair the “integrity of this 

arbitration” by allowing “a triangulation of forces against the City.”   

 

11. The City pointed out that until the first day of this hearing (wherein this 

preliminary issue was addressed), the Union had not indicated that it would 

be including the particulars contained in the Grievor‟s Human Rights 

Application as part of the allegations concerning these grievances.  Before 

the parties reached agreement to include those allegations as part of this 

hearing, the Employer was concerned about having to face overlapping and 

parallel proceedings before the HRTO and this Arbitrator - one orchestrated 

by the Union and the other by Mr. Ai.  However, it was candidly and properly 

acknowledged that the City‟s concerns have been greatly alleviated by the 

parties coming to the agreement to confer this Arbitrator with full jurisdiction 
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over all the Human Rights aspects of the Grievor‟s claims against the City.  

Therefore, with the expectation that these proceedings will render the 

Grievor‟s HRTO Application redundant, the City acknowledged that it has less 

concerns over Mr. Ai using this proceeding as a “dress rehearsal” for the 

Human Rights Tribunal.  However, the City persisted with its objection to Mr. 

Ai‟s presence, arguing that he will add no value to these proceedings and 

could interfere with its proper process.  In support of these submissions, the 

City referred to several of the cases cited by the Union and also cited the 

following: Vale Canada v. U.S.W., Local 6500, (2012) 110 C.L.A.S. 

(Johnston); Children’s Hospital of Eastern Ontario and O.P.S.E.U., (2014) 

119 C.L.A.S. 214 (Parmar); Kawartha Pine Ridge District School Board and 

O.S.S.T.F., (2010) 197 L.A.C. (4th) 83 (Knopf). 

     

The Decision 

 

12. The parties to this case have gone to considerable trouble to provide this 

Arbitrator with case law that gives guidance into issues regarding whether the 

public or the press should be allowed in arbitration hearings or whether a 

Grievor can be represented by his/her own counsel or as a separate party.  

The public/private debate need not be addressed in this Preliminary Award for 

all the reasons that follow.  All the cases cited above accept the same general 

but fundamental principles that are relevant to this proceeding.  First, a labour 

arbitrator is vested with the discretion to determine whether it is appropriate to 

allow anyone other than the parties and their representatives to attend the 

hearing.1  The exercise of that discretion requires consideration of several 

factors that must be determined on a case-by-case basis.2  Secondly, only the 

Union and the Employer are the parties to a collective agreement and have 

                                            
1 Toronto Star Ltd. and Toronto Newspaper Guild, supra 
2 Clarke Institute of Psychology v. O.N.A. and North Simcoe Hospital Alliance v. 
O.N.A., supra 
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status at a discipline or discharge hearing.3 In the normal course, only the 

Union and the Employer have party status at a hearing.  “Third party status” 

may only granted if there is a conflict between the Union and the Grievor 

and/or where individuals other than the Grievor have a significant interest that 

may be adversely and directly affected by the outcome of the arbitration.4  

Third, there is a distinction between third party or Intervenor status and that of 

being accorded the opportunity to be present as an observer.5  Fourth, 

because an arbitrator has the power and authority to control the proceeding, 

the arbitrator has the discretion to allow or exclude witnesses and observers 

from his/her hearing.6  Consequently, when and if someone interferes with the 

integrity of the arbitration or its dispute resolution process, the arbitrator can 

and should exclude that person from the hearing.7  That applies to anyone 

who negatively affects the fairness and proper process of the hearing. 

 

13. Turning to the case at hand, it is important to focus on the real issue to be 

determined.  This is not a case where the Grievor is seeking third party 

status.  This is not a case where there is any request for the public to have 

access to the hearing.  This is not a case where the “public v. private” nature 

of labour arbitration needs to be debated or resolved.  This is not a situation 

where the Grievor or her personal counsel are seeking the right to make 

submissions or even to take any active role in the hearing.  Therefore, this is 

a situation where the Grievor is simply asking to have someone sit in the 

hearing as her personal observer.  That chosen person happens to be a 

lawyer who practices in the field of employment law and who has undertaken 

to abide by a number of self-imposed terms as conditions of his attendance. 

 

                                            
3 see every case cited by the parties 
4 Ryder Integrated Logistics and CAW-Canada, supra. 
5 Ryder Integrated Logistics and CAW-Canada, supra. 
6 See all the cases cited by the parties 
7 Quality Meats and UFCW; Toronto Community Housing and Toronto Civic 
Employees Union; Children’s Hospital of Eastern Ontario, supra. 
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14. Under these circumstances, it is difficult to find any basis to exclude the 

Grievor‟s chosen observer from this hearing.  Grievors often bring friends or 

family members to arbitration hearings as “moral” or “emotional” support or 

advisors.  As long as they do not interfere with the hearing and agree to abide 

by any directives concerning the confidentiality of witness testimony or orders 

excluding witnesses, those “observers” are allowed to attend.  While the 

Employer has suggested that there is an onus on the Grievor to establish that 

an observer will “add value” to the proceedings, there is no basis for the 

notion that a party must meet that bar.  The only thing that comes close to this 

concept is found in Children’s Hospital of Eastern Ontario and O.P.S.E.U., 

supra, where the arbitrator commented, “I see no value in permitting 

members of the public to attend” (para. 19).  However, that comment cannot 

be taken out of context.  That comment comes after Arbitrator Parmar 

concluded that allowing public access to her hearing might have an 

intimidating impact on witnesses who would be giving evidence about 

sensitive matters and cause them to have concern for their safety.  In those 

circumstances, Arbitrator Parmar understandably concluded that there would 

be “no value” in permitting the public to attend the hearing.  That does not 

equate with the notion that an observer must bring „added value‟ to the 

proceeding before s/he should be allowed to attend. 

 

15. However, this Employer has raised specific objections to the Grievor bringing 

her chosen observer.  In fairness, the strongest focus of those concerns 

arose from the prospect of Mr. Ai having carriage of the Grievor‟s HRTO 

complaint parallel to this arbitration and/or him representing other employees 

against the City and the same managerial personnel in the past or the future.  

However, those concerns are either moot or are purely speculative.  The 

parties to this proceeding have agreed to vest this Arbitrator with authority to 

hear and determine the Grievor‟s human rights allegations together with her 

grievances because there is substantial overlap between the facts and issues 

in her Application and her grievances.  Therefore, there is good reason to be 
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confident that all those issues will be adequately and fully addressed in this 

proceeding.  Accordingly, the Employer‟s concern about facing the same 

allegations at the HRTO from the Grievor is now effectively rendered moot. 

 

16. Further, while the Employer was concerned that Mr. Ai was retained by 

another client with a similar claim or may be retained by others in the future, 

that is not a legitimate reason to bar him from this hearing.  First, Mr. Ai has 

quite properly and professionally stressed that his retainer in the previous 

case was very limited and resulted in a settlement that binds him to the 

confidentiality of its terms.  So it can have no impact on this case.  The fact 

that he may have future clients with similar interests to the Grievor‟s is purely 

speculative.  More importantly, it creates no legitimate reason to bar him from 

this hearing.  Nor should it have any negative impact on the City‟s witnesses.  

Parties to collective agreements regularly face the same counsel on 

successive cases.  Chaos would result if I were to accept that the “integrity” of 

the arbitration process would be put in jeopardy because a witness may have 

to face the same counsel in successive hearings.  How would we deal with 

managers, H.R. personnel or Union stewards who routinely appear 

repeatedly at hearings before the same counsel and often with regard to 

overlapping grievances?  While it is always “intimidating” to be a witness, the 

fact that other advisors, observers, witnesses or even the same counsel may 

hear your evidence in one proceeding and may hear it again in another is no 

reason to prevent that from happening.  If and when any legitimate issues 

arise, they can be dealt with by orders excluding witnesses and cautioning 

observers to abide by the rules prohibiting the discussion of evidence outside 

of the hearing.  Any breaches of those rules can be effectively dealt with if 

and when they arise.  As for facing the same counsel in successive hearings, 

that is often the consequence of the continuing relationship of the parties and 

cannot affect choice of counsel in any proceedings.   
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17. Finally, it must be acknowledged that the Grievor‟s chosen observer has 

undertaken to abide by very stringent terms as conditions of his attendance.  

These terms are consistent with his professional obligations as a lawyer and 

go beyond what are normally imposed on observers.  He has also agreed to 

abide by virtually all the terms suggested by the Employer.  Frankly, it would 

be impossible and impractical to exclude him from the hearing whenever 

human rights issues are addressed.  The parties‟ counsel advised me that 

those issues are integrally intertwined with the facts and circumstances giving 

rise to the grievances.  Therefore, there is no point in allowing Mr. Ai to attend 

the hearing and then have it constantly interrupted whenever it appears that 

we might be treading into areas involving human rights issues. 

 

18. As a result of the foregoing, it must be concluded that the proper exercise of 

my discretion is to affirm that the Grievor has the right to have her chosen 

observer, Mr. Ai, attend at the hearing.  This right shall continue as long as 

his presence does not interfere with the hearing or dispute resolution process 

and as long as he continues to abide by the following terms that he has 

accepted: 

i) He will not make any submissions at the arbitration; 
ii) He will not advise the Union in any capacity; 
iii) He will not assist any party at the arbitration; 
iv) He will not keep notes of the arbitration proceedings and/or will 

destroy all notes; 
v) He will not interfere with or influence the arbitration proceedings in 

any capacity; 
vi) He will leave the room at the request of the parties, in situations 

where asked to do so; 
vii) He will be respectful of the arbitration proceedings and the rights of 

the parties at all times; 
viii) He will adhere to any other reasonable requests by the parties; 
ix) He will abide by the rules of Professional Conduct in terms of    

communications with his client during her testimony, e.g. not discuss 
her evidence with her during the time she is on the stand or 
thereafter; 

x) He will abide by the same expectation as for a witness, e.g. not 
share or discuss his client‟s evidence with others who are not in the 
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hearing room (e.g. his other clients who have a „community of 
interest‟ against the City and managerial staff); 

xi) He will return forthwith copies of any documents provided to him, 
which were part of the City‟s production in the arbitration. 

 
  I wish to emphasize that these enumerated conditions are terms that Mr. Ai has 

voluntarily accepted and should not be interpreted as a template imposed by                       

this Arbitrator.  While they exemplify professionalism and respect for the 

arbitration process, the overriding principle is that an observer‟s presence in the 

hearing must not interfere with the rights of the parties, the efficient and fair 

conduct of the hearing or the integrity of the process.  I have been persuaded 

that Mr. Ai‟s attendance will not impede this hearing, and my hope is that his 

presence may assist in the long run. 

 

19. Accordingly, this hearing shall resume on dates to be arranged at the mutual 

convenience of the parties.  In the interim, I note that the parties have agreed to 

provide each other with full particulars and production of the relevant 

documents in a timely fashion.  I remain available to the parties to facilitate in 

the focusing of the issues of this case and for the resolution of any other 

procedural matters. 

 

Dated at Toronto this 30th day of April 2015 

 

   

 ____________________________ 

  Paula Knopf - Arbitrator 

 

 


